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TO DEFENDANTSDELOITTE & TOUCHE,LLP AND DELOITTE TAX,
LLP (COLLECTIVELY “D&T”) AND ITSCOUNSEL OF RECORD:
PLEASE TAKE NOTICE that on July 28, 2008, at 1:30 p.m., or as soon

thereafter that this matter may be heard in Room 840 of the United States District
Court, Central District of California, the Edward R. Roybal Federal Building,
located at 255 E. Temple Street, Los Angeles, California 90012, Plaintiff Stepan
Mekhitarian (“Plaintiff”) will move, and hereby does move, the Court for an Order
certifying this case as class action pursuant to the Federal Rules of Civil Procedure
Rule 23 (b)(2) and (b)(3). The proposed classes are defined as follows:

“All persons employed by D& T in California, from

December 13, 2002 until the time when class notice

may be given, who: (1) worked as Tax Associatesin

the defendants' Lead Tax Services group; (2) were not

licensed by the State of California either as certified

public accountants or attorneys; and (3) were classified
as exempt employees by defendants.”

“All persons employed by D& T in California, from
December 13, 2002 until the time when class notice
may be given, who: (1) worked as Tax Seniorsin
defendants' Lead Tax Services group; (2) were not
licensed by the State of California either as certified
public accountants or attorneys; and (3) were classified
as exempt employees by defendants.”

This action is maintainable as a class action pursuant to Federal Rules of
Civil Procedure 23(b)(2). Defendants have refused, and continue to refuse, to pay

class members overtime compensation for all hours worked in excess of eight (8)

2
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hours per day and/or forty (40) hours per week, and said conduct is generally
applicable to the class, thereby making appropriate final injunctive relief with
respect to the class asawhole.”

This action also is maintainable as a class action pursuant to Federal Rules
of Civil Procedure 23(b)(3) because :

1. Theclassis so numerous asto make joinder of each class member

impracticable;

2. There are questions of law and fact common to the class,

3. Theclaims of Plaintiff aretypical of other class members and there are

no unique defenses applicable to Plaintiff; and

4. Plaintiff and his counsel will fairly and adequately represent the absent

class members.

In addition, this proposed class action is superior to any other method for
adjudicating this controversy since multiple individual actions based upon identical
facts would waste judicial and litigant resources.

This Motion is based on this Notice ; the accompanying Memorandum of
Points and Authorities; the Declaration of Marc L. McCulloch, Esg. including
Exhibits 1 through 27 authenticated thereby; the Declaration of William E. Harris,
Esg.; the Declaration of Stepan Mekhitarian and the attached exhibit; any

arguments made at made at the hearing on this motion; and upon such additional

3
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1
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. INTRODUCTION

Stepan Mekhitarian (“Plaintiff”), on his behalf and on behalf of a proposed
class of unlicensed Tax Associates (“TAS") and unlicensed Tax Seniors (“TSs”)
(collectively “Class,” or “Class Members’), challenges Deloitte & Touche, LLP
and Deloitte Tax, LLP (collectively “D&T”) * uniform policy of misclassifying the
Class as exempt from the California Labor laws requiring over-time compensation.
Although classified as * exempt”, Class Members perform non-exempt work in
producing tax returns through routine, repetitive and mechanical methods much
like factory assembly workers.

TAs spent nearly 100% of their time preparing tax returns for D& T’ s clients,
whereas TSs, in addition to preparing tax returns, also perform a“mechanical”
review of TAs work. Plaintiff’s complaint also seeksinjunctive relief to prevent
D&T from continuing to engage in violation of California Labor laws, and further
seeks recovery of waiting time penalties pursuant to California Labor Code section
203.

This motion seeks certification under both Federal Rule of Civil Procedure
23(b)(2) and Rule 23(b)(3). The Court should grant Plaintiff’s motion because
Plaintiff has satisfied the prerequisites of Rule 23(a), Rule 23(b)(2), Rule (b)(3),

! Deloitte Tax is divided into 10 or more service lines (or groups), Lead Tax Services
(“LTS’) among them. Asdefined in Plaintiff’s Notice of Motion, Classincludes only
thoseindividuals at defendants L TS group.

2
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and D& T cannot meet its burden to show Class Members are exempt from the over

time compensation requirements of the California Labor laws.

Certification pursuant to Rule 23(b)(2) is appropriate because D& T has
acted in amanner generally applicable to the Class by failing to pay over time
compensation to the Class for thousands of hours of over-time work by Class
Members during the Class period, and because Plaintiff’ s intent in bringing this
action also includes a claim for injunctive relief to enjoin D& T from continuing to
violate the California overtime laws.

Certification pursuant to Rule 23(b)(3) is aso appropriate. Common and
predominating questionsin this case include D& T’ s overall policies, practices and
expectations relating to the manner by which tax returns are produced by the Class.
Another common and predominating question is D& T’ s misclassification of the
Class as “exempt” from the over-time pay requirements of California Labor laws.
Both? the administrative exemption and the professional exemption issues can be
litigated on class-wide basis because Class Members perform essentialy the same
type of work because D& T has the same expectations regarding how tax returns
must be produced.

Notwithstanding D& T’ s misclassification, neither the administrative nor the
professional exemption from the overtime pay requirements apply to the Class
because in performing their duties (preparing tax returns for D& T’ s clients) Class

Members do not: (1) exercise discretion or independent judgment; (2) render tax

2 The Executive Exemption is not at issue in this case as admitted by D& T’ s discovery
responses. (See Exh.26, pp. 49-50, p.51, lines 20-28, pp. 52-56, p.57, lines 1-6.)
3
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adviceto D& T’ sclients; (3) consult D& T’ s clients: (4) establish policies or
procedures; (5) regularly and customarily direct the work of others; and (6) do not
have the authority to hire or fire other employees.

The evidence before this Court and the arguments made herein support
Plaintiff’s request for class certification of this case under both Rule 23(b)(2) and
Rule 23(b)(3). Accordingly, Plaintiff requests the Court to certify this action asa
class action.

1.  STATEMENT OF FACTS
A. D& T Organization and Work Flow

D&T has many officesin Californiaincluding officesin Los Angeles,
Orange County, San Diego, Sacramento, San Francisco, San Jose, and Fresno.
(Kearley, Exh. 19, 179:16-25; & 180:11; Exh. 27, pages 88-89.) D& T maintains a
rigid hierarchical organization and organizes its workflow by “Engagements.”
(Abbas, Exh. 14, 9:22-25; 10:1-12; & 11:1-14.) In military fashion, each
Engagement is completed by ateam (“ Engagement Team”). (Haleblian, Exh.
18,145:11-25; & 146:1-11; Sato, Exh. 23, 293:2-24.) The “common” structure of
an Engagement Team includes “a preparer or associate, a reviewer who could be a
senior or amanager and a concurring reviewer who could be anywhere from a

Mmanager—senior manager, partner or director.” (Kearley, Exh. 19, 178:17-22.)

4
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B. Class Members Worked Thousands of Over-Time Hours During “ Busy

Season” AsRequired By D& T

The“Busy Season” isthe term used by D& T to describe the time period
between end of January through April 15, and mid-August through October 15.°
At or near the beginning of each Busy Season, D& T disseminates communication
to Class Members reminding them of the mandatory minimum weekly chargeable
requirement (“Requirement”). (Exh.25, pp. 28, 30, 32, 39, & 42.) D&T's
Requirement for the most recent Busy Season was “a minimum of 55 chargeable
hoursaweek.” (Exh. 25, p. 39.)

During Busy Season, it isal hands on deck for TAs and TSswho are
expected to work a minimum of 55 “chargeable hours’ per week. (Exh. 25, p. 39;
Kearley, Exh. 19, 190:12-25; & 191:1-12.) “Chargeable hours’ are only those
hours specifically devoted to “direct delivery of servicesto aclient, irrespective of
whether the time is subsequently determined to be billable . ...” (Exh. 25, p.4.)
“Chargeable hours’ do not include hours devoted to general administrative work
that is not directly serving aclient. (Id., see chart.) All Class Members are required
to post their chargeable time on aweekly or preferably daily basis on the central
timekeeping system.* Class Members not only receive ongoing D&T verbal or

written pressure to meet the Requirement, but contests such as “Fair Share” in

3 See Blaske, Exh. 1, p. 9, 12; Coffey, Exh. 3, p.26, 1 15; Wurtz, Exh. 13, p.108, 1 21;
Abbas, Exh. 14, 25:1-24; Crivello, Exh. 15, 60:4-23; Gee, Exh. 17, 126:4-7; Perrone,
Exh. 22, 283:7-22.

* See Exh. 27, pp. 84-85; Gee, Exh. 17,124:16-25, & 125:1-19; Johnson-Huelsmann, Exh.
5, p. 44, 11 18-19; Lynch, Exh. 6, p.53, 11 19-20.
5
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which weekly prizes are awarded to the team with the most chargeable hours

posted, are away for D& T to promote peer pressure to meet or exceed the

Requirement.”

During Busy Season, Class Members work anywhere between 55 and 100 or
more hours per week, including week-ends and holidays, and receive no overtime
compensation.® ’

C. Tax Associate Position Requires No Experience Nor DoesD& T Desire

Experience
The TA position sits at the bottom rung of a career path at D& T. (Gee, Exh.

17,111:10-15; Haleblian, Exh. 18, 149:19-22; Kearley, Exh. 19, 181:14-18.)
“Starting acareer at D& T means jumping right in. Of course, there'salot to
learn.” (Exh. 27, p.83, 13.) TAsaretypically recruited straight out of college with
little or no experience in accounting or the preparation of tax returns. In some

cases, new TAs hold a degree such as Political Science, with no accounting

® See Blaske, Exh. 1, p.10, 11124 & 25; Coffey, Exh. 3, p. 26, 117, & p. 27, 118; Pi, Exh.
8, p.68, 1118 & 19; Wurtz, Exh. 13, p.109, 1123 & 24.

® “During two consecutive weeks in one “BUSY SEASON” | worked from Monday thru
Friday and did not go home, even to sleep. During those two weeks, | worked
approximately twenty-one hours per day and slept for approximately three hours per day
on the office sofa.” (Davis, Exh. 4, p.36, 121.)

! See Blaske, Exh 1, p.11, 1128 & 29; Davis, Exh. 4, p. 36, 11 20-22; Nguyen, Exh. 7,
p.60, 1 18; Pi, Exh. 8, p.69, 11 22-23; Crivello, Exh. 15, 58:1-18; Kearley, Exh. 19,
185:19-25; & 186:1-5.

6
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education whatsoever.? Prior to joining D& T, some TAs have never prepared a
single tax return, while others have only prepared their own personal returns.
(Kossick, Exh. 20, 204:5-19; Tam, Exh. 24, 351:10-20.) After a short, one-week
basic training session, a new, unlicensed TA isthrust into the job on the eve of the
Busy Season. On-the-job training isderigeur for D& T Staff. (Gee, Exh. 17,
115:6-11; Exh. 27, p.83, 13; pp. 93 & 94.) In fact, on-the-job training is so
important to the D& T organization that even experienced individuals who are hired
or who transfer to LTS internally must perform the duties of anew TA for ayear
or more.” Even the rare individual that happens to hold a professional license
(attorney or CPA) joining LTS must work asaTA. (Werner, Exh. 10, p.81, 13 &
p.82, 118 & 9; Abbas, Exh. 14, 6:1-6 & 8:10-21.) D& T considersthat “tax returns
arefor learning” and expects neophyte TAs to spend most, if not al, of their time
preparing and producing tax returns. (Exh. 27, p. 91, 13 & pp. 93-94.)

During the relevant period, the annual starting salary for a TA ranged from
low to mid Forty Thousand Dollars ($40,000). (Plaintiff Decl., 15.)

D. Unlicensed Tax Seniors Perform Substantially | dentical Work to

Unlicensed Tax Associates, Albeit Under a Different Title

Like a production worker who moves to line inspector by virtue of seniority,
even a“below average” Tax Associate will become a Tax Senior after

approximately two years, as long as they have the “ potential” to “hit their stride.”

8 See Davis, Exh. 4, p.31, 112 and 5; Flores, Exh. 16, 76:3-20; Haleblian, Exh. 18, 150:2-
18; Sato, Exh. 23, 292:3-15; Exh. 27, p.92, 1 3.

° See Coffey, Exh. 3, p.24, 11 7-8; Pi, Exh. 8, p.65, 1 6-8; Flores, Exh. 16, 82:1-7;
Kearley, Exh. 19, 189:13-18.) 7
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(Kearley, Exh.19, 189:5-18.) Generally, TSs spend approximately fifty percent
(50%) of their time“MECHANICALLY” double-checking TAS work for
“accuracy” and “completeness’, before forwarding the work on to the Manager or
Director or Partner for a“conceptual review”, approval, and signature.’® TSsuse
official checkliststo inspect TAs work. (Exh. 25, pp. 7-25.) Other than having
one or two years seniority over TAs, and performing a“mechanical” review of
TAs work, TSs perform essentially the same type of work as TAs.* Common
also isthe fact that Tax Associates and Tax Seniors do not provide tax advice to
D& T’sclients and are not authorized to sign tax returns.*

Also likeaTA, aTSis paid astraight salary and receives no overtime

compensation because D& T aso classifies the TS position as exempt. During the

19 See Plaintiff Decl., 1112 & 13; Wilder, Exh. 12, p. 98, 1 13; Haleblian, Exh.18,
157:10-24; 159:4-11; 172:23-25; &173:1-9; Minter, Exh. 21, 260:4-8.

! See Blaske, Exh. 1 p.8, 1 16; Calderon, Exh. 2, p.16, 112 & p.17, 1 13; Coffey, Exh 3,
p.24, 1 8; Davis, Exh. 4, p.34, 112; Lynch, Exh. 6, p.51, 1 12; Fi, Exh. 8, p.65, 1 9;
Wilder, Exh. 12, p.99, 1 14; Wurtz, Exh. 13, p.107, § 17; Kearley, Exh. 19, 182:19-25,
183:1-18, & 187:20-25.

12 see Blaske, Exh. 1, p.7, 1114 &17, p.9, 1 19; Calderon, Exh. 2, p.16, 1110 & 12;
Coffey, Exh. 3, p.25 1110 & 13; Davis, Exh. 4, p.33, 119 & 11; Johnson-Huelsmann,
Exh. 5, p.42, 1110 & 12; Lynch, Exh 6, p.50, 18, p.51, 1711 & 13; Nguyen, Exh. 7, p.58,
110, p.59, 112; Pi, Exh. 8, p.67, 112 & 14; Stephens, Exh. 9, p.75, 113 & 14;
Werner, Exh. 10, p.83, 1113 & 14; White, Exh. 11, p.91, 1 12; Wilder, Exh. 12, p.98, |
11, p.99, 1 13; Wurtz, Exh. 13, p.106, 1 14, p.107, 1 16; Abbas, Exh. 14, 21:13-25 &
22:1-4; Crivello, Exh. 15, 51:4-8 & 65:1-3; Flores, Exh. 16, 90:8-10, 91:21-25 & 92:1-2;
Gee, Exh. 17, 117:18-23; Kearley, Exh. 19, 195:21-25 & 196:1-3; Kossick, Exh. 20,
231:16-20; Minter, Exh. 21, 251:3-12 & 261:7-9; Perrone, Exh. 22, 273:2-6 & 279:16-20;
Sato, Exh. 23, 294:19-22, 311:14-20, 332:20-25 & 333:1-3; Tam, Exh. 24, 350:10-12.

8
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relevant period, the annual salary for a TS ranged from mid to high Forty
Thousand Dollars ($40,000). (Plaintiff Decl., §11.)
E. Positions Above TAsand TSs

The position immediately above the TS position is that of a Manager. In the
D&T hierarchy, the Manager is the lowest position granted the authority and
discretion to make substantial decisions that promote tax consequences, or to offer
tax adviceto clients, or to sign the client’ stax return. (Abbas, Exh. 14, 21:13-22;
Minter, Exh. 21, 251:3-12; Perrone, Exh. 22, 273:2-6.) Above the Manager
position is the Senior Manager, followed by the Director or Partner. A Director or
a Partner holds ultimate responsibility and authority for each D& T Engagement.

(1d.)
F. Tax Returns Are Prepared By Routine, and Prescribed M echanical

M ethods Utilizing Templates, “ Copy and Paste’, “ Save As’, and

“SALY”

With no prior experience and very little training, the new TA is expected to
immediately begin producing tax returns, including IRS Forms 1040 (“U.S.
Individual Income Tax Return™), 1065 (“U.S. Return of Partnership Income”),
1120 (“U.S. Corporation Income Tax Return”), 1120S (*U.S. Income Tax Return
for an S Corporation”), and “Extension of Time to File” requests.™®

In producing tax returns, all Class Members are expected to use the

mechanical method prescribed by D& T. (Haleblian, Exh. 18, 157:10-24, 170:13-

13 See Lynch, Exh. 6, p.50, ] 7; Sato, Exh. 23, 303:2-16; Tam, Exh.24, 340:10-25, 341:1-
12, 351:10-20.
9
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19, 154:3-6 & 146:2-4.) For each Class Member, the first step in the production of
atax return requires the preparation of “work papers’ from financial data provided
by the client or D& T’ s audit department. The financial datais provided in
electronic form or in hard copy form. (Haleblian, Exh. 18, 151:12-25.) If D&T has
prepared tax returns for the client in the past, Class Members use a “locator
number” to locate the client’ s prior year files and “roll them forward.” (Crivello,
Exh. 15, 44:13-25 & 45:1-14.) Rolling forward means using electronic copy
techniques such as “ copy and paste” and “save as’ on Excel spreadsheet to
populate the work papers with financial data. (Sato, Exh. 23, pp. 54-58, 302:2-25
& 303:17-25.)

Once the current year’ swork papers have been saved, all Class Members uss
similar reproductive techniques to create and populate the client’ s current tax
return on D& T proprietary software. Regardless of the client’s form of business
entity (partnership or corporation), the production process of work papers and tax
returnsisthe same. (Plaintiff Decl., 19; Flores, Exh. 16, 82:16-25 & 83:1-22;
Davis, Exh. 4, p.32, 16 & 7.)

In general terms, the process used to prepare tax returnsis known at D& T as
“SALY” (SameAsLast Year). The“SALY” acronym is well-known throughout
D&T as ashorthand instruction, either written or verbal, to conform the work

product to the treatment or format of the client’s prior year tax return.**  Written

14 see Blaske, Exh. 1, p.8, 17; Davis, Exh. 4, p.32, 1 6; Johnson-Huelsman, Exh. 5,
p.41, 1 7; Flores, Exh. 16, 83:24-25 & 84:1-20; Kossick, Exh. 20, 229:21-25 & 230:1-25;
Sato, Exh. 23, 309:2-25 & 310:1-24; Tam. Exh. 24, 354:21-25 & 355:1-2.

10
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comments or review notes returned to the TAs and/or TSs on client work papers or
tax returnswill often be “SALY.” (Id.) Class Members have no discretion to
deviate from the D& T procedure for producing tax returns. (Haleblian, Exh. 18,
154:3-6; Abbas, Exh. 14, 23:17-20.) Oncethe TA or the TS completes the work
papers and generates a draft of the client’ stax return (collectively the “Work”),
they forward the Work to other members of the Engagement Team for inspection,
review, and approval. (Haleblian, Exh. 18, 145:11-25, & 146:1-11.) Based on
notes and “review points’ received from other members of the Engagement Team,
Class Members are required to revise the Work accordingly. (Kossick, Exh. 20,
212:1-25.) Neither the TA nor the TS has discretion to approve the Work or
releaseit to the client. (Plaintiff Decl., § 13; Coffey, Exh. 3, p. 25, 1 10; Abbas,
Exh. 14, 21:13-25; Haleblian, Exh. 18, 145:11-25, 146:1-11, & 165:13-19.) Only
the Engagement Team Manager, and/or Director, and/or Partner have the
discretion to approve the Work, sign the tax return, and authorize its release to the
client. (Blaske, Exh. 1, p. 8, 117, lines 19-24.)

G. Tax Associates and Tax Seniors Are Production Workers With No

Discretion, Authority, or Control

Regardless of which one of D& T’ s offices Class Members work at, TAS
spend anywhere from 70 to 100 percent of their time in the assembly of data and
data entry of information on standardized templates for the purpose of producing

tax returns. (Plaintiff Decl. 1 8; Abbas, Exh. 14, 14:2-17, & 16:2-23; Kossick,

11
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Exh. 20, 216:25, & 217:1-19.) TSs spend 50% or more of their time preparing tax
returns.”

Neither the TA nor the TS exercises discretion or independent judgment
with respect to any matters of significance in the performance of their duties.'
Neither the TA nor the TS providestax adviceto D&T clients (See fn. 12), nor do
they have the required knowledge to give tax advice to D& T’s clients.”” Class
Members do not have the authority to establish or change company policy or
company procedures, nor do they have the authority to hire or fire others. (Wilder,
Exh. 12, p.99, 1 17; Wurtz, Exh. 13, p.108, 120.)

On the rare occasions that Class Members are permitted to communicate
with D& T’ s clients, their communication is typically with aclient’ sin-house
accountant or book-keeper, and the communication is restricted to requests for
missing information from the client or informing the client regarding project status.
(Wurtz, Exh. 13, p.106, 1 14.)

As part of their mundane duties, TAs and TSs routinely photocopy forms,
receipts, and documents for the work paper file. Upon request, Class Members are

required to scan documents or tax returns for electronic transmittal to the client.

1> See Plaintiff Decl., 1912 & 13; Coffey, Exh. 3, p.24, 1 8; Pi, Exh. 8, p.65, 19; Wilder,
Exh. 12, p.99, 114; Wurtz, Exh. 13, p.107, 1 17; Flores, Exh. 16, p.85, { 25, 86:1-8.

16 See Blaske, Exh. 1, p.7, 11 14 & 17; Calderon, Exh. 2, p.16, 1 10 & 12; Davis, Exh. 4,
p.25, 1110 & 13.

17 See Gee, Exh. 17, 117:18-23; Kossick, Exh. 20, 231:16-20; Tam, Exh. 24, 350:1-12.
12
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(Blaske, Exh. 1, p. 7, 1 14; Calderon, Exh. 2, p. 16, 110; Kossick, Exh. 20, 219:7-
23; Tam, Exh. 24, 357:23-25, 358:1-12.)

H. Plaintiff'sWork Experienceat D& T Mirrorsthe Class

Plaintiff obtained his B.A. in Business Economics from the University of
CaliforniaLos Angeles (“UCLA”) in September 2001. After four months of
employment at Arthur Andersen asaTA, Plaintiff began work at D& T asaTA at
D&T'sLTSgroupin May 2002. (Plaintiff Decl., 11 1-5.) AsaTA, Plaintiff
performed his dutiesin a manner consistent with the process and methodol ogy
described above (“SALY™). (Idat 11 7-9.) On or about August 2003, Plaintiff’'s
tittewaschangedto TS. (Id at §11.) Plaintiff has never been licensed as a CPA.
(Id at 7 26.)

During histenure at D& T, Plaintiff worked in excess of 8 hours per day and
40 hours per week. (Id at 11 22-23.) Plaintiff was paid aflat salary and never
received any overtime pay. (Id at 1 24.) On or about January 2005, Plaintiff
separated from D& T. (Idat §27.)

1. LEGAL ARGUMENT

A. Standard Governing Class Certification

1. ThisCase Meets All of The FRCP 23(a) Requirementsfor Class
Certification
In order to be certified, a class must meet all four requirements of Rule 23(a)
and fall into one of the categories described by Rule 23(b). Zinser v. Accufix
Research Institute, Inc., 253 F.3d 1180, 1186 (9" Cir. 2001). Rule 23(a) allowsa

13
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classto be certified if the class satisfies the requirements of numerosity,
commonality, typicality, and adequacy of representation.

a. TheProposed Classis Sufficiently Numerous

Rule 23(a)(1) provides that a class action may be maintainable if “the class
IS so numerous that joinder of all membersisimpracticable.” Accordingto D&T,
since December 13, 2002, approximately 871 individuals in California have held
the position of TA, and approximately 938 individuals have held the position of
TS.® (Exh. 26, 75:8-19.)

b. Common Issues of L aw and Fact Exist

Rule 23(a)(2) requires that there be “questions of law or fact common to the
class.” The showing needed to satisfy commonality is“minimal”. Hanlonv.
Chrysler Corporation, 150 F.3d 1011, 1020 (9" Cir.1998). “All questions of fact
and law need not be common to satisfy the rule. The existence of shared lega
issues with divergent factual predicatesis sufficient.” (Id. at 1019). The Ninth
Circuit has made clear that Rule 23(a)(2) is more lenient than the related
requirement in Rule 23(b)(3) that common questions of fact or law predominate.
Perry v. USBank, WL 34934249 (N.D. Cal. 2001). This Court acknowledged the
foregoing lenient standard by observing that, “the commonality requirement of
Rule 23(a)(2) is satisfied where a putative class of employees challenges the

employer’s classification of those employees as exempt from overtime

'8 Plaintiff is awaiting supplemental discovery responses which would set forth the exact
number of the Class.
14
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requirements under state labor laws.” Sepulveda v. Wal-Mart Sores, Inc., 237
F.R.D. 229 (C.D.Cal.2006); Armstrong v. Davis, 275 F.3d 849, 868 (9" Cir. 2001).

Here, the commonality requirement of Rule 23(a)(2) can readily be
dispensed with because, among many of the common issues (uniformity of job
duties, rigid and standard job expectations, no tax advice, “SALY"), Plaintiff
challenges D& Ts categorical misclassification of the Class as exempt from
California s overtime requirements.

c. TheProposed Class Representative's Claim Is Typical of That of

the Class

Rule 23(a)(3) requires that “the claims or defenses of the representative
parties are typical of the claims or defenses of the class.” The requirement is
satisfied if the named plaintiff’s claims are “reasonably co-extensive with those of
absent class members; they need not be substantially identical.” Hanlon, 150 F.3d
at 1020.) Thetypicality requirement is satisfied where the challenged conduct
(misclassification of Classin this case) isapolicy or practice that affects all class
members. Armstrong, supra, 275 F.3d at 868-869. Additionally, the typicality and
commonality requirements of Rule 23(a) “tend to merge,” and afinding of
commonality under Rule 23(a)(2) will support afinding of typicality. General
Telegraph Co. of Southwest v. Falcon, 457 U.S. 147, 157 n. 13 (1982); accord
Santon v. Boeing, 327 F.3d, 938, 957 (9. Cir. 2003).

Asaformer employee of D& T, Plaintiff was misclassified as exempt and he
therefore possesses the same interests, and has suffered the same type of injury as

other Class Members. (See generally Plaintiff Decl. 1 5-24.)
15
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d. The Proposed Class Representative Will Adeqguately Repr esent

the Class

Rule 23(a)(4) requires that (1) the proposed class representatives do not have
conflicts of interest with the proposed class, and (2) that the class representatives
are represented by qualified counsel. Hanlon, 150 F.3d at 1020.

Here, thereis no indication that Plaintiff has any conflicts with the interests
of the Class as he seeks to put an end to D& T’ s general practice of not paying the
Class over-time compensation.

Plaintiff has retained counsel who have the requisite experience to prosecute
this action. Counsel have aso exhibited knowledge of the applicable law and have
committed, and are prepared to commit, the resources necessary to represent the
Class. (HarrisDecl., 11 1-7.)

2. The FRCP 23(b)(2) and (b)(3) Requirementsfor Certification Are Met

In addition to meeting the prerequisites of Rule 23(a), Plaintiff must satisfy
the court that the action can be appropriately certified under either Rule 23(b)(2),
or (b)(3).

a. D& T'sActions Are Generally Applicableto the Class Ther eby

M aking Class Certification Under Rule 23(b)(2) Appropriate

Class certification under Rule 23(b)(2) is appropriate when “the party
opposing the class has acted or refused to act on grounds generally applicable to
the class, thereby making appropriate final injunctive relief or corresponding

declaratory relief with respect to the classasawhole.” (Rule 23(b)(2).)

16
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Unlike Rule 23(b)(3), Rule 23(b)(2) does not require the predominance of
common questions of law or fact. The Ninth Circuit has recognized that “class
actions certified under Rule 23(b)(2) are not limited to actions requesting only
injunctive or declaratory relief, but may include cases that also seek monetary
damages.” Probev. State Teachers Retirement Systems, 780 F.2d 776, 780 (9™
Cir. 1986). While certification pursuant to Rule 23(b)(2) is not undermined by the
fact that a case, such asthis one, seeks recovery of substantial monetary damages,
the monetary damages must be “incidental to the primary claim for injunctive
relief.” (Id.) The use of the word “incidental” in this context was intended to mean
“secondary” to injunctive relief. Molski v. Gleich, 318 F.3d 937, 950 (2003). The
Ninth Circuit has not established a“bright-line rule” distinguishing between
incidental and non-incidental damages for the purpose of Rule 23(b)(2)
certification. (Id. at 950.) Rather, the Ninth Circuit has focused on the language of
Rule 23(b)(2) and the intent of the plaintiff in bringing the suit. (Id.) To that end,
the Ninth Circuit recently reiterated the requirement that a district court must focus
on the intent of the Plaintiff in bringing suit when the court considers a motion for
class certification under Rule 23(b)(2). Sepulveda v. Wal-Mart Sores, Inc.,

WL 1868333 (9" Cir. 2008).

In this case, Plaintiff’s Fourth Cause of Action for Unfair Business Practices
in Violation of California Business and Professions Code sections 17200 et. seq.
seeks restitution and injunctive relief and alleges that “[U]nless restrained
Defendants will continue to commit the unfair and unlawful business practices

alleged .... Plaintiff therefore seeks a preliminary and permanent injunction
17
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pursuant to California Business & Professions Code sections 17203 and 17204 to
enjoin Defendants from committing such practices in the future.” Complaint, at
132. On amotion for class certification, the court “is bound to take the substantive
allegations of the complaint astrue.” Blackiev. Barrack, 524 F.2d 891, 901 n. 17
(9" Cir. 1975).

Plaintiff’sintent in bringing this suit is presaged. (Exhibit 1 to Plaintiff’s
declaration (an “Open Letter”).) Eighteen months prior to filing this lawsuit, for
atruistic reasons, Plaintiff on his own initiative and at his own expense, wrote,
copied and hand-distributed the Open Letter to 500 UCLA accounting students,
warning them of the overtime requirements and the prevailing working conditions
at the Big 4 accounting firms. (Plaintiff Decl. {1 28-29.)"

Even if the Plaintiff were to succeed on hisindividual claim, that success
does little more than provide a“random and fragmentary enforcement” of D&T'’s
obligation to pay overtime. (See Gentry at 462, citing Bell). Absent the injunctive
relief of aclass action, the cost savings of unpaid overtime may significantly
outweigh the occasional cost and nuisance of an individual suit. See Gentry at 462,

citing Bell. The long-lasting import of injunctive relief simply dwarfs the few

91n Sepulveda v. Wal-Mart Stores, Inc., the Ninth Circuit invited this Court to consider
Gentry v. Superior Court, 42 Cal. 4th 443 (2007). The Gentry court recognized that
individual awards for overtime pay are often inconsequential in the face of legal costs,
personal time devoted to litigation, and the unnerving prospect of suing a current
employer. Gentry at 458 (citing Bell in which the court determined that $37,000 was not
“ampleincentive’ for an individual suit for overtime pay. Bell v. FarmersIns. Exchange,
115 Cal .App.4th 715(2004). (emphasisadded.).) Because of therisk of retaliation, suing
acurrent employer is simply not a*“viable option for many employees,” particularly those
on the lower rungs of the corporate ladder. Gentry at 459-60 (citing Richardsv. CH2M
Hill, Inc., 26 Cal.4™ 798, 821 (2001)). 18
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years of overtime pay sought by this Plaintiff and the Class. See Wang, 231 F.R.D.
at 612. Nowhereis“safety in numbers’ more apropos than in this case.

In deciding whether the claim for injunctive relief predominates, the Court ig
required to consider both the language of Rule 23(b)(2) and Plaintiff’sintent in
bringing suit. When it does, the Court should find that certification of this case
pursuant to Rule 23(b)(2) is appropriate.

b. Class Certification Under Rule 23(b)(3) I s Also Appropriate

Certification under Rule 23(b)(3) is also appropriate in this case because
common questions “ predominate over any questions affecting individual
members,” and the class action is “ superior to other available methods for the fair
and efficient adjudication of the controversy.” (Fed.R.Civ.P. 23(b)(3).)

1. Common Questionsof Law and Fact Predominate In This
Case

In wage-and-hour cases involving failure to pay overtime compensation,
“[w]here ... the “predominate issue in dispute is whether the various tasks in which
[class members] actually engaged should be classified as exempt or non-exempt,”
common questions predominate. Sav-On Drug Storesv. Superior Court, 34 Cal.
4™ 319, 330-331 (2004). According to Sav-On, for class treatment, it is sufficient
that Plaintiff shows either the likelihood of a standardized or uniform policy of
deliberate misclassification or ssmply that the defendant’ s uniform practices likely
led to wide spread de facto misclassification. (ld. at 329; also Wang v. Chinese
Daily New, Inc., 231 F.R.D. 602, 613 [the court reasoned that “ Defendant cannot,

on the one hand, argue that all [Class Members| are exempt from overtime wages
19
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and, on the other hand, argue that the Court must inquire into the job duties of each
[Class Member] in order to determine whether that individual is‘exempt’ ...
Plaintiffs are challenging Defendant’ s policy of classifying [class members] as
“exempt’”.][original emphasis].)

The court’ s reasoning in Wang applies to this case and should not allow
D& T to defeat class certification based on its own determination that Class should
be exempt on one hand, and then argue that this Court must engagein
individualized inquiry regarding the job duties of each Class Member to determine
whether D& T’ s determination of the exempt status of the Class Members was
proper.

Individualized inquiry is unnecessary and would be inefficient in this case
because there are many predominating common factual and legal issues including
D& T’ s categorical treatment of the Class Members as exempt from the California
overtime compensation requirements. Another common and predominating issue
relatesto D& T’ s expectation of the work performed by the Class. D& T’ s highly
standardized operation in each of its offices throughout Californiais designed to
ensure that al of the Class Members perform identical or substantially similar
tasks using the same identical computer software programs in producing tax
returns. (Abbas, Exh. 14, 9:22-25, 10:1-12, & 11:1-14; Kearley, Exh. 19, 178:17-
22.) Put ssimply, D& T fosters homogeneity in the putative class members' job
duties. D& T’ s uniformity is supported by California Class Members who worked
in Los Angeles, Costa Mesa, San Diego, Sacramento, San Francisco, San Jose, and

Fresno. Twenty-three (23) Class Members in this statewide sampling testified to
20
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performing the same tasks using the same procedures under the same deadlines and
overtime requirements. (See, e.g., Exhibits 1 through 13; see also Plaintiff Decl.)

The culture of centralized control and standardization of operation in D&T's
different officesin Californiais susceptible to proof on class wide basis without
requiring individualized inquiry. D& T’ s expectations and the overall requirements
of the Class Members' jobs are susceptible to common proof because of D&T's
rigid structure and control, and D& T’ s highly regimented operation at itsLTS
group. (Haeblian, Exh. 18, 146:2-24, 154:3-6, 157:10-24, & 170:13-19.) See
Ramirez v. Yosemite Water Inc., 20 Cal 4™ 785 (1999). D& T expects that TAs will
know little or nothing about preparing tax returns and expects them to learn “ on the
job.” (Exh. 27, p.83, 113, pp. 93, 94, 96, 97.) The D& T Engagement Manager
expects to see the Work prepared and presented in a consistent, standardized way
that conforms to standards established by the prior year’ s tax return. (Haleblian,
Exh. 18, 146:2-4, 154:3-6, 157:10-24, & 170:13-19.) Common proof shows that
TAsand TSs prepare tax returns using templates from a prior year and
reproductive techniques such as “ copy and paste”, “saveas’, and “SALY”. (See
fn. 14; Plaintiff Decl.,  7; Blaske, Exh.1, p. 3, 111; Calderon, Exh. 2, p.15, 1 8; Fi,
Exh. 8, p.65, 9.) Class Membersuse D& T’ s “locator numbers’ and proprietary
software to perform their duties according to D& T’ srigid standards and
procedures. (Crivello, Exh. 15, 44:13-25 & 45:1-14; Sato, Exh. 23, 302:2-25 &
303:17-25.)

D& T’ s core competency requirements are essentially the same for both TAs

and TSs. (Kearley, Exh. 19, 187:20-25; & 188:1.) D& T expects TAs to advance
21
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to TS status based on time in service (2 years) and not on experience level.
(Haleblian, Exh. 18, 155:2-8, 23-25; & 156:1-3; Kearley, Exh. 19, 183:8-11;
188:17-25; & 189:1-18.) D& T’ sown rigid standards merge when an employee
with sufficient timein service (either an interna “transfer” or an external
“experienced hire") is granted the status of TS and yet assigned to prepare and
produce tax returnsin order to learn D& T’ s standardized procedure. (Seefn. 9.)

TSsalso “mechanically” inspect the Work of the TAs for accuracy and
completeness, using checklists provided by D& T for that purpose, prior to
forwarding it to a higher level for a“conceptual review”. (Haleblian, Exh. 18,
157:5-24, 158:19-25, & 159:1-11; Exh. 25, pp. 7-25.) D& T’s policies mandate
that only alicensed manager or higher level employee has the discretion to sign the
tax return and approve its release to the client. Common proof that Class Members
met or exceeded D& T’ s expectations exists in formal, standardized evaluations of
each Class Member, conducted one or more times per year. (Plaintiff Decl.,  25;
Wurtz, Exh. 13, p. 110, 1 30; Gee, Exh. 17, 121:2-21; Kossick, Exh. 20, 242:10-
23)

D&T is expected to defend this motion on the basis that individual inquiry
regarding each Class Member’sjob duty is required to determine the applicability
of the administrative or the professional exemption from the California overtime
compensation requirements. Courts have, however, recognized that in
misclassification cases “[w]here a central common defense may bar each of
plaintiff’s claims, class action treatment is particularly apt.” Romero v. Producers

Dairy Foods, Inc., 235 F.R.D. 474, 490 (E.D.Cal. 2006); Campbell v.
22
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Pricewater hous Coopers, WL 841694 (E.D. Cal. 2007). Given the predominating
guestions stated above, a“common inquiry is the most efficient and appropriate
way to answer” those questions. Wang v. Chinese Daily News, Inc., 231 F.R.D.
602, 613 (C.D. Cal., 2005).
2. ClassAction, and Not Individual Suits, Isthe Superior Method
of Adjudicating ThisCase

Courts have recognized that employers’ practices and policies regarding
wages and hours often have an impact on large numbers of employeesin ways that
are sufficiently similar to make class resolution appropriate and efficient. Seee.g.,
Lerwill v. Inflight Motion Pictures Inc., 582 F.2d 507, 512-13 (9" Cir.1978).

Second, judicial economy warrants class resolution of this case asit would
prevent multiplicity of individual suits alleging the same type of claims. Valentino
v. Carter-Wallace, 97 F. 3d 1227, 1234 (9" Cir.1996).

Third, class treatment will safeguard the rights of individuals who may not
be able to present claims on individual basis. To that end, failureto certify this
case could result in the abandonment of individual claims and lost access to the
courts, a potentiality that no court desires.

Additionally, this action is particularly well suited for class treatment
because class-wide data (time records) is available to calculate the amount of
damages owed to the Class, as D& T keeps meticulous record of the Class
Members work timein order to assess their performance, develop client budgets,
bill its clients and determine profits on particular engagements. (Plaintiff Decl., 1

20-21; Haleblian, Exh. 18, 163:9-23; & Kearley, Exh. 19, 192:2-15.)
23
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DECLARATION OF MARC L. McCULLOCH

I, Marc L. McCulloch, declare as follows:

1. | am an attorney duly licensed to practice law in the State of
Californiaand before this Court. | am associated with the Marcarian Law Firm,
co-counsdl of record for plaintiff in this case. | have personal knowledge of the
facts set forth in this Declaration and, if called as a witness, could and would
testify competently to such facts under oath.

2. Filed concurrently with this Declaration as Exhibit “1” istrue, correct
and executed copy of the declaration of BRANDY BLASKE.

3. Filed concurrently with this Declaration as Exhibit “2” istrue, correct
and executed copy of the declaration of CHRISTY CALDERON.

4, Filed concurrently with this Declaration as Exhibit “3” istrue, correct
and executed copy of the declaration of JOANN COFFEY .

5. Filed concurrently with this Declaration as Exhibit “4” istrue, correct
and executed copy of the declaration of MARK DAVIS

6. Filed concurrently with this Declaration as Exhibit “5” istrue, correct
and executed copy of the declaration of JANET Y. JOHNSON-HUEL SMANN.

7. Filed concurrently with this Declaration as Exhibit “6” istrue, correct

and executed copy of the declaration of STEPHEN LY NCH.
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8. Filed concurrently with this Declaration as Exhibit “ 7" istrue, correct
and executed copy of the declaration of JAY NGUY EN.

9. Filed concurrently with this Declaration as Exhibit “8” istrue, correct
and executed copy of the declaration of IRENE PI.

10. Filed concurrently with this Declaration as Exhibit “9” istrue, correct
and executed copy of the declaration of AVIVA STEPHENS.

11.  Filed concurrently with this Declaration as Exhibit “10” is true,
correct and executed copy of the declaration of RANDY WERNER.

12.  Filed concurrently with this Declaration as Exhibit “11" is true,
correct and executed copy of the declaration of LAKISHIA WHITE.

13.  Filed concurrently with this Declaration as Exhibit “12” is true,
correct and executed copy of the declaration of LAURA WILDER.

14.  Filed concurrently with this Declaration as Exhibit “13" is true,
correct and executed copy of the declaration of KELLY WURTZ.

15.  Filed concurrently with this Declaration as Exhibit “14” istrue and
correct certified copy of excerpts of the deposition of AHMED ABBAS which was
taken in this action.

16. Filed concurrently with this Declaration as Exhibit “15” istrue and
correct certified copy of excerpts of the deposition of SALVATORE CRIVELLO

which was taken in this action.
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17.  Filed concurrently with this Declaration as Exhibit “16” is true and
correct certified copy of excerpts of the deposition of ROSA FLORES which was
taken in this action.

18.  Filed concurrently with this Declaration as Exhibit “17” istrue and
correct certified copy of excerpts of the deposition of MICHELLE GEE which was
taken in this action.

19. Filed concurrently with this Declaration as Exhibit “18” is true and
correct certified copy of excerpts of the deposition of VICKEN HALEBLIAN, a
former partner a defendants' Los Angeles Office, which was taken in this action.

20.  Filed concurrently with this Declaration as Exhibit “19” istrue and
correct certified copy of excerpts of the deposition of CHRISTOPHER PAUL
KEARLEY, adirector at defendants’ Los Angeles Office, which wastaken in this
action.

21.  Filed concurrently with this Declaration as Exhibit “20” istrue and
correct certified copy of excerpts of the deposition of SHANNON KOSSICK
which was taken in this action.

22.  Filed concurrently with this Declaration as Exhibit “21” istrue and
correct certified copy of excerpts of the deposition of NICOLE MINTER which

was taken in this action.
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23.  Filed concurrently with this Declaration as Exhibit “22” istrue and
correct certified copy of excerpts of the deposition of GINA PERRONE which was
taken in this action.

24.  Filed concurrently with this Declaration as Exhibit “23” istrue and
correct certified copy of excerpts of the deposition of MITSUKO SATO which
was taken in this action.

25.  Filed concurrently with this Declaration as Exhibit “24” istrue and
correct certified copy of excerpts of the deposition of PRISCILLA TAM which
was taken in this action.

26.  Filed concurrently with this Declaration as Exhibit “25” are true and
correct copies of documents produced by Defendants in compliance with Rule 26
and in response to Plaintiff’s discovery requests.

27.  Filed concurrently with this Declaration as Exhibit “26” are true and
correct copies of Defendants' Responses to Plaintiff’s Special Interrogatories.

28.  Filed concurrently with this Declaration as Exhibit “27” are true and
correct copies of screen captures of Deloitte.Com, and DeloitteNet.Com which |
located following the procedure set forth below.

29. Starting on or about June 4, 2008 through on or about June 6, 2008, |
personally conducted multiple searches and followed multiple links on the internet

for webpage content of defendants in this action. The global web address for
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WILLI AM E. HARRIS (SB 76706)
MATTHEW A. KAUFMAN (166986)

HARRIS & KAUFMAN

15260 VENTURA BDULEVARD, SUITE 2250
SHERMAN OAKS, CALIFORNIA 91403
TELEPHONE: (818) 994999

FACSIMILE: (818) 99601966

ARMOND MARCARIAN, ESQ. (SBN 213883)
MARC L. McCULLOCH, ESQ. 8BN 252526)
MARCARIAN LAW FIRM

15260 VENTURA BOULEVARD SUITE 2250
SHERMAN OAKS, CALIFORNIA 91403
TELEPHONE: (818p95-8787

FACSIMILE: (818)995-8817

Attorneys for Plaintiff Stepan Mekhitarian

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

STEPAN MEKHITARIAN, an
individual, on behalf of all others
similarly situated,

Plaintiff,

N N N N N N N

VS.
DELOITTE & TOUCHE (ICS), LLC, &  IN SUPPORT OF

DECLARATION OF
WILLIAM E. HARRIS , ESQ.

Page 39 of 42

Case No.: CV 0:0412 DSHMANX)

[Assigned for all purposes to
Honorable Dalé. Fischer]

Delaware Limited Liability Company;)  PLAINTIFF'S MOTION FOR
and DELOITTE TAX, LLP, a Delawa))  CLASS CERTIFICATION

Limited Liability Partnership; and )
DOES 1 THROUGH 50 idlusive, )  Date July 28, 2008
) Time: 1:30 p.m.
Defendants. )  Courtroom: 840
)
)
)
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DECLARATION OF WILLIAM E. HARRIS
[, William E. Harris, declaras follows:

1. | am a partner of Harris & Kaufmaog-counsefor plaintiff herein. |
have personal knowledge of the things of which | deckand if called, | could ar
would testify to the same.

2. Harris and Kaufman has beencounsel of the record for plaintiff i
this action since the instant case was filed.

3. | have been licensed to practice law in Californiadeer 30 years.
My partner, Matthew A. Kaufman, has been licensed to practice law in Cabfg
for more than 14 yeardMr. Kaufman and have been practicing civil litigation
continuously since being admitted to the bar.

4. For approximatelglevenyears, Harris & Kaufman has beer th
attorneys of record in ovéorty (40) separate class action lawsuits, including t
instant case.

5.  The vast majority of these cases have involved veagkhour claims
for wages on behalf of allegedly misclassified or incorrectly paid employees

6. A representative sampling of class actions (including wage and |
litigation) where Harris & Kaufman has served as lead counsel inclGdmsdall
v. U-Haul International, Ing, et al., Los Angeles County Superior Court qase

BC 178775, an overtime pay skactionRusch v. Chief Auto Parts, Inc., et,al.

2
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Los Angeles County Superior Court caxe BC209772, , an overtime pay clas
action;Quinnie v. Autozone, Incet al., Los Angeles County Superior Court cag
no. BC200746, an overtime pay class actibimes, et al. v. CSK Auto, Inc., at,
San Diego County Superior Court case no. 720346, an overtime pay class &
Oaks. v. CSK Auto, Incet al., Los Angeles County Superior Court case no. B
244027, an overtime pay class actiBayry, et al. v. &s and Grand Auto Supply
Inc., et al, Los Angeles County Superior Court case no.282817;Moseley, et
al. v. Big 5 Corp., et alLos Angeles County Superior Court case no. BC 255
an overtime pay class aatioSoto, et al. v. Leslie’s Poolmart,dnLos Angeles
County Superior Court case no BC 267376, an overtime pay class action;
Echegaray v. 2' Century Insurance CpLos Angeles County Superior Court c;
no. 255189, an overtime pay class actiRivera et al v. Radioshack Cotpos
Angeles Canty Superior Court case no. BC 252808, a class action involving
“market pay” of store managetsammarlund v. PETCO Animal Supplies, Inc.
San Diego County Superior Court case no. GI8742, an ovetime pay class
action;Knighten, et al. v. MotheM/ork, Inc, Los Angeles County Superior Col
case no. BQ77849, an overtime pay class action; &otkerts, et al. v. Bath an
Body Works, Ing.Los Angeles County Superior Court case no. BC 268772, g

overtime pay class actioKpzminski v. Charming Sppes of Delaware, IncLos

se
Al
\ction;

C

~

749,

nSe

the

Urt

N

Angeles Superior Court case no. BC292065, an overtime pay class action and
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