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PRELIMINARY STATEMENT

Defendants Deloitte & Touche LLP and Deloitte Tax LLP (collectively,

"Deloitte"), respectfully submit this brief in opposition to the Amended Motion for

Class Certification filed by new Plaintiffs Brandy Blaske, David Lee, Julia

Longenecker, and Svetlana Murphy (collectively, "Plaintiffs").

Plaintiffs seek to certify a class of current and former Tax Associates

("Associates") and Tax Seniors ("Seniors") who were or are employed by Deloitte

in its Lead Tax Services division in the State of California. A previous attempt at

certification failed on the ground that then-proposed class representative Stepan

Mekhitarian could not adequately represent the interests of the class.

The new evidence, taken as a whole, reveals that within the Associate and

Senior positions there is a developmental continuum that correlates with the

performance of more complex and more clearly exempt duties by some members

of the proposed class to the exclusion of others. Indeed, Plaintiffs testified that

longer tenure in either of the roles equates to increased proficiency and the

performance of more complicated tasks given the exposure to a larger variety of

tax issues and clients. For instance, while a junior Associate may have spent a

substantial portion of his or her time preparing tax returns, a longer-tenured

Associate may have devoted the majority of his or time to "senioring" and

reviewing and analyzing tax returns. Similarly, the evidence reveals that

experience and skill factor into what duties a given Associate or Senior performs.

Thus, an employee who joined Deloitte as an Associate but already had significant

experience or an advanced degree might have performed sophisticated tax analysis

from his or her first day of employment. Conversely, the evidence ilustrates that a

lack of demonstrated skil or poor performance may have correlated with lesser
26 responsibilities. Plaintiff Lee, for example, testified that in the Senior role, he

27 primarily performed duties traditionally affiliated with the Associate role. In short,

28

1
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1 a particular employee's title is not an accurate indicator of the precise duties that

2 employee performed.

3 This developmental continuum is central to the class certification analysis

4 and renders Plaintiffs unable to satisfy their Rule 23 burden in four ways. First,

5 Plaintiffs cannot demonstrate that they wil adequately protect the interests of a

6 class including Seniors. Together, Plaintiffs boast only eighteen months of

7 cumulative experience as Seniors, with one Plaintiff having never held the position

8 at all and none of them having advanced to a second- or third-year Senior. This

9 representational problem is only compounded by the fact that each Plaintiff

10 admitted that increased tenure equated to increased job responsibilities and that

11 they therefore did not perform many of the tasks performed by more experienced

12 Seniors.

13 Second, Plaintiffs cannot demonstrate that their claims are typical of anyone

14 other than themselves. Without exception, Plaintiffs testified during their

15 depositions that they were unaware of what duties other Associates and Seniors

16 performed. Plaintiffs' speculation and assumptions as to typicality is an

17 evidentiary failure that a recent Eastern District of California decision held was a

18 bar to certification.

19 Third, Plaintiffs cannot demonstrate that factual or legal issues are common

20 to the proposed class. Plaintiffs' deposition testimony and other evidence reveal

21 shar differences in the duties they performed as compared to other members of

22 the purported class, and as between Associates and Seniors in general. Thus,

23 beyond a bald allegation that Deloitte uniformly classified Associates and Seniors

24 as exempt, Plaintiffs have offered no evidence that the facts supporting their claims

25 are common with any other member of the purported class.

26 Fourth, and perhaps most decisively, the additional evidence and a number

27 of admissions from Plaintiffs make clear that individual issues - and not common

28

2
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1 issues - predominate, in contravention of Rule 23(b )(3). The ultimate issue to be

2 decided in this litigation is whether Plaintiffs and each member of the purported

3 class are exempt or non-exempt. The evidence now before the Court reveals a

4 wide range of duties performed among those with the title "Associate", and among

5 those with the title "Senior", as well as significant variation in duties between

6 employees with those titles. What duties an Associate or Senior has depends on a

7 host of individual-specific factors including experience, education, training, type of

8 engagement, needs of the client, level of supervision and talent, among others,

9 much as the duties of an associate in a law firm are dictated by highly

10 individualized factors. Because of this admitted variation, any class-wide

11 adjudication carries with it the substantial risk that either the Associate who spent

12 the bulk of his time photocopying is deprived of overtime wages to which he may

13 be entitled or Deloitte is held liable for overtime to the Associate who spent the

14 bulk of his time performing complex exempt tax analysis. The risk of an improper

15 judgment as to some class members is all too evident in this case and renders

16 certification of any class in this matter entirely inappropriate.
STATEMENT OF FACTS17

18 Deloitte presumes the Court's familiarity with the facts and therefore does
19 not recite the facts at length, although Deloitte does include a recitation of the facts

20 relevant to the Court's resolution of Plaintiffs' Rule 23(b )(3) burden, below.
21

22

23 I.
24

25

26

27

28

ARGUMENT

THE COURT AND THE PARTIES ARE NOT CONSTRAINED BY THE COURT'S
PRIOR ORDER ADDRESSING CLASS CERTIFICATION

Plaintiffs limit their briefing on their Amended Motion for Class

Certification to the issues of their adequacy as class representatives and to the

adequacy of class counseL. (Pl. Br. 3). In the Court's September 30, 2008 Order,

3
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1 however, the Court noted that its decision was based only "what the Court (had)

2 seen so far..." (Order p. 7). The additional deposition testimony and declarations,

3 all of which are from supervisors of the newly named Plaintiffs, clarify that class

4 certification is inappropriate on a number of grounds.

5 It is well settled that this Court may modify a certification decision at any

6 time "before final judgment." FED. R. CIV. P. 23(c)(1)(C); see also FED. R. CIV. P.

7 23(d)(1); Bates v. UPS, 511 F.3d 974,983 (9th Cir. 2007); Slaven v. BP Am., Inc.,

8 190 F.R.D. 649, 652 (C.D. Cal. 2000). The Ninth Circuit has stated that, prior to

9 final judgment, a district court's order respecting class status is "inherently

10 tentative." Officers for Justice v. Civil Servo Comm'n, 688 F.2d 615,633 (9th Cir.

11 1982). Indeed, it is incumbent upon a district court to "supervise a class to ensure

12 that its continued maintenance satisfies the standards set forth in Rules 23(a) and

13 (b)(3)." Slaven, 190 F.R.D. at 652.

14 Because the deposition testimony elicited from the substituted Plaintiffs, as

15 well as the additional declarations submitted by both Plaintiffs and Deloitte, bear

16 directly on whether the requirements of Rules 23(a) and 23(b) are met, it is entirely

17 appropriate for the Court to modify any and all aspects of its prior Order.

18
II. THE COURT SHOULD NOT CERTIFY A CLASS OF ASSOCIATES AND SENIORS

BECAUSE PLAINTIFFS CANNOT SATISFY FED. R. CiV. P. 23(A)19

20

21

A. Plaintiffs Cannot Adequately Represent a Class of Seniorsl

The entirety of Plaintiffs' argument allegedly demonstrating adequacy as
22

class representatives is that: (i) they each voluntarily resigned from Deloitte; and
23

(ii) they each "typically received performance reviews with a rank of '2'.. .or '3.'
24

25

26 Deloitte does not, at this time, challenge Plaintiffs' abilty to adequately represent a classconsisting of Associates in L TS only. However, subject to additional discovery, Deloitte

27 reserves the right to move to decertify any such class or otherwise present evidence to the Court
demonstrating that Plaintiffs do not meet the requirements of Rule 23(a)(4).

28

4
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1 (Pl. Br. 14-15).2 For the reasons that follow, the substituted Plaintiffs cannot

2 "fairly and adequately protect the interests" of a class which includes Seniors.

3 Plaintiffs cannot adequately represent the interests of a class that would

4 include the Senior position because each of the Plaintiffs either did not hold the

5 Senior position at all or held it only for a brief period of time. Plaintiff Murphy

6 never held the Senior title during her employment. (Murphy Tr. 73:19-74:6).3

7 Plaintiff Longenecker resigned just four months after her promotion to Senior.

8 (Longenecker Decl. ~ 26). Plaintiff Lee admitted that he performed Senior duties

9 for just nine months. (Lee Decl. ~ 27). Lastly, Plaintiff Blaske resigned just five

10 months after she alleges she began performing Senior duties. (Blaske Decl. ~~ 16,

11 32). Thus, Plaintiffs boast a cumulative eighteen months experience performing

12 the responsibilities allegedly associated with the Senior role.

13 The representational difficulties occasioned by Plaintiffs' brief collective

14 tenure in the role is further compounded by the fact that each admitted that the

15 responsibilties and authority of a Senior increase as experience increases. Plaintiff

16 Lee, for instance, testified that "seniors have different levels" and that while his

17 initial duties as a Senior consisted of "inputting numbers into the system and

18 whatnot," later, "towards the end of (his) time at Deloitte, (he) did review a tax

19 return - or a tax product." (Lee Tr. 99:13-100:2). Plaintiff Lee also testified that

20 "(t)owards the end of (his) career at Deloitte" he evaluated an Associate and that

21 "(i)f there was a senior that had five years of experience, it is possible that he

22 assisted in some sort of (engagement) meeting." (Lee Tr. 157:7-19,224:22-225:1,

23 227:4-14). Plaintiff Blaske similarly testified that upon her initial promotion to

24

25

2

26

27

28

Plaintiff Lee actually received a rating of "4" on his of his performance evaluation as a
Senior shortly before he resigned, the second lowest rating possible. (Lee Tr. 13:7-12).

Copies of declarations and deposition transcripts cited herein are annexed to the
accompanying Appendix of Evidence and authenticated by the Declaration of Peter A. Walker,
Esq., dated January 19,2009. Citations to deposition transcripts are shown as "(Witness Name)
Tr. Page:Line." Citations to declarations are shown as "(Witness Name) Decl."

5
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1 Senior she continued to prepare tax returns but later, as she gained more

2 experience, she began to review and comment on tax products generated by

3 Associates. (Blaske Tr. 206:2-16). Finally, Plaintiff Longenecker also testified

4 that a Senior with greater tenure in the role would have the benefit of an increased

5 base of knowledge, which would permit that Senior to perform more significant

6 duties such as answering the questions of Associates and directing the work of

7 Associates. (Longenecker Tr. 230: 1-23,232:4-13).

8 The testimony of each Plaintiff - with the exception of Plaintiff Murphy

9 who did not hold a Senior title at anytime - ilustrates that tenure in the Senior

10 position correlated with not just increased competence, but increased

11 responsibilities too. (Blaske Tr. 195 :2-6, 205 :20-206: 16, 208:2-17; Lee Tr. 96: 11-

12 18, 99:23-100:2, 157:7-19, 219:3-6, 224:22-225:10, 227:9-14, 244:14-18;

13 Longenecker Tr. 182:7-19, 183:6-19; 229:24-233:23). Therefore, there is no basis

14 to find that Plaintiffs - boasting 0, 4, 5 and 9 months of experience performing

15 Senior duties, respectively - can adequately represent a class of employees that

16 includes employees who had as much as three years of experience as Seniors and

17 who, even according to Plaintiffs, would likely have performed entirely different

18 and more significant responsibilties.4 See Campbell v. PricewaterhouseCoopers,

19 LLP, 253 F.R.D. 586, 595 (E.D. Cal. 2008).

20 Even putting aside Plaintiffs' tenuous connections with the Senior role, they

21 stil cannot adequately represent a class of Seniors because each Plaintiff who was

22 evaluated as a Senior received reviews that reveal that they did not meet Deloitte's

23 expectations of Seniors, including failing to do their own research and problem

24 solving, which the Court previously noted is a central issue in this case.5 (Sept. 30

25

26

27

28

4 This would appear particularly problematic because the nature of the job responsibilities

of each class member is at the hear of this controversy.
5 Neither Plaintiff Murphy nor Plaintiff Longenecker received reviews evaluating their

performance as Seniors because, in Plaintiff Murphy's case, she never held the Senior position,

6
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1 Order at 4). For instance, on the only review Plaintiff Lee received while

2 performing the duties of a Senior he received a rating of "4" or "Mixed Results-

3 Requiring Development," the second-lowest rating possible. (Lee Tr. 13:7-12).

4 Moreover, the comments set forth in Plaintiff Lee's review further ilustrate that he

5 failed to meet Deloitte's expectations for a Senior, which the Court used to deny

6 Stepan Mekhitarian class representative status:

7 David succumbed to the time pressure of busy season and reverted to

8 the thought process of 'just getting it done.' Additionally David

9 should become more aware of the 'why's' of tax adjustments in

10 addition to 'what is the proper adjustment.'

11 David should work on effectively and accurately communicating

12 status and communicating time availability. David has made progress

13 with this but only after he failed to communicate status and
14 availabilty on more than one occasion for the majority of the time.

15 (Walker Aff. Ex. 26).

16 Similarly, Plaintiff Blaske received evaluations of her performance as a

17 Senior, which stated that:

18 Brandy should focus on developing her research skils and mastering

19 CorpTax more effectively because she will be relied on by staff more

20 in the future on CorpTax issues at (the client).

21 Brandy should try to anticipate and communicate potential tax return

22 issues more in advance, so there wil be less last minute scrambling

23 and work needed.

24 (Walker Aff. Ex. 27; Hanna Decl. ~ 4). Thus, as the comments demonstrate,

25 neither of the Plaintiffs that were reviewed as Seniors received reviews that

26

27

28

(Murphy Tr. 73:19-74:6), and in Plaintiff 
Longenecker's case, she was employed as a Senior for

only four months and was not reviewed during that brief time. (Longenecker Decl. ~ 26).

7
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1 demonstrated that they had a grasp of the expectations associated with the Senior

2 position, a vital if not essential issue to resolution of this case. For each of these

3 reasons, Deloitte respectfully submits that Plaintiffs cannot establish that they meet

4 Fed. R. Civ. P. 23(a)(4) with respect to the proposed Senior class.

5 B. The Claims or Defenses of Plaintiffs are not Typical of the Class
They Purport to Represent Pursuant to Rule 23(aJ(3)

6

7 Plaintiffs contend that "the claims or defenses of (Plaintiffs) are typical of

8 the claims or defenses of the class," as required by Fed. R. Civ. P. 23(a)(3),

9 because the "challenged conduct (misclassification of Class in this case) is a policy

10 or practice that affects all class members." (Pl. Br. 11-12). Beyond this summary

11 allegation, Plaintiffs neglect to offer any further insight as to how the named

12 Plaintiffs' claims are coextensive with other members of the class.

13 "The test of typicality 'is whether other members have the same or similar

14 injury, whether the action is based on conduct which is not unique to the named

15 plaintiffs, and whether other class members have been injured by the same course

16 of conduct.'" Campbell, 253 F.R.D. at 595. To establish typicality, Plaintiffs must

17 put forth evidence demonstrating their knowledge of the circumstances of the

18 employment of those they seek to represent. See id. at 596.

19 In Campbell, for instance, the plaintiffs, former associates of the employer,

20 sought to certify a class comprised of all associates and senior associates in

21 multiple service lines of the employer's business. 253 F.R.D. at 590. The

22 plaintiffs alleged that they suffered the same injury as other class members (the

23 failure to pay overtime). See id. at 595. The Court declined to find typicality

24 among associates and senior associates and across business lines, and instead

25 limited the certified class to associates in the same business line as the plaintiffs

26 because, "plaintiffs have virtually no knowledge of what" other associates do. See

27

28

8
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1 id. at 596; see also Kelley v. SBC, Inc., No. 97-CV-2729 (CW), 1998 WL 928302

2 (N.D. Cal. Nov. 13, 1998).

3 Plaintiffs readily admitted - with respect to both the Associate and Senior

4 roles - that they were unaware and had "virtally no knowledge" of the job duties

5 or employment circumstances of any other Senior or Associate at Deloitte. (Lee

6 Tr. 50:19-51:12, 152:20-153:2, 181:14-16, 185:11-13, 196:12-15, 200:16-19,

7 207:8-13,219:7-222:8,252:10-11; Blaske Tr. 224:17-225:12; Murphy Tr. 77:6-18,

8 79:9-21, 179:21-180:18; Longenecker Tr. 43:2-44:15, 96:14-97:4, 112:1-6,

9 184:21-185:17,203:19-205:6,209:5-13, 210:17-211:13, 241:12-243:9, 276:3-16,

10 288:1-14, 289:2-18). Plaintiff Lee summed it up best, testifying: "Now, if you

11 want to ask me, in general, what seniors - what their roles might be, I can't attest

12 to that." (Lee Tr. 238: 18-20). And, in instances where Plaintiffs did initially

13 represent to have such knowledge, Plaintiffs later revealed that the basis for their

14 knowledge was mere speculation and surmise.6 (Lee Tr. 104:24-105:22, 188:16-

15 189:5; 197:13-15, 200:13-201:23, 220:11-222:8; Murphy Tr. 79:2-21, 138-39;

16 Longenecker Tr. 43:2-44:15,241 :12-243:9).

17 Additionally, the continuum of professional development acknowledged by

18 Plaintiffs belies a finding of typicality. As set forth in more detail in Section II.B.,

19 supra, Plaintiff Lee testified that "seniors have different levels" and that Seniors

20 with more experience may perform more complex duties than others. (Lee Tr.

21 96:11-18, 99:23-100:2, 157:7-19, 219:3-6, 224:22-225:10, 227:9-14, 244:14-18).

22 Plaintiffs Blaske and Longenecker echoed this with respect to their own

23 experiences at Deloitte.

24

(Blaske Tr. 195:2-6, 205:20-206:16, 208:2-17;

6 Plaintiffs' ignorance of the duties of other Associates and Seniors is not surprising: due to25 the "team" method by which Deloitte staffed client engagements, each Plaintiff was ordinarily

26 staffed as the only Associate or Senior on a given engagement. (Lee Tr. 70:22-24, 140:23-141 :4;Longenecker Tr. 71 :24-72:2). Moreover, Mr. Lee testified: "(t)hese engagements were isolated

27 to specific tasks, and they were broken up into small components. So what they did on that side
with that part of the team, I wasn't aware of." (Lee Tr. 186:4-5; Murphy Tr. 146:7-16).

28

9
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1 Longenecker Tr. 182:7-19, 183:6-19; 229:24-233:23). This evidence almost

2 independently precludes a finding of typicality: if Plaintiffs performed the rote and

3 basic tasks that they allege, their claims could not be coextensive with those of

4 other Associates and Seniors who, even according to Plaintiffs, performed

5 significantly more advanced and complex tasks.

6 Because Plaintiffs are unaware, beyond bald assumption, whether anyone

7 suffered a similar injury, Plaintiffs have not presented evidence that "other

8 members have the same or similar injury" and therefore, cannot establish

9 typicality. See Hanon v. Dataproducts Corp., 976 F.2d 497, 508 (9th Cir. 1992).

10 C. Questions of Law and Fact are Not Common to the Class

11 Plaintiffs' deposition testimony and the additional declarations of their

12 supervisors make clear that Plaintiffs cannot meet Rule 23(a)(2). Rule 23(a)(2)

13 requires that there be questions of law or fact common to the proposed class. FED.

14 R. CIV. P. 23(a)(2); Garcia v. Sun Pacific Farming Co-op., No. CVF 06-0871

15 (LJO) (TAG), 2008 WL 2073979, at *9 (E.D. Cal. May 14,2008).

16 California courts have offered guidance with respect to the somewhat

17 confusing evidentiary requirements necessary to establish commonality. In Garcia,

18 for example, the Court analyzed the commonality requirement in determining

19 whether to certify a class of employees seeking, inter alia, overtime pay. See 2008

20 WL 2073979, at * 1. The plaintiffs' evidence consisted of a company-wide policy

21 of misclassification and anecdotal evidence setting forth allegations of wage and

22 hour violations. See id., at *9. The defendant countered with declarations

23 contradicting the evidence offered by Plaintiff and collectively demonstrating that

24 wage and hour violations had not occurred. See id., at * 11. Faced with this

25 competing evidence, the Court stated: "(t)his conflicting testimony poses a

26 significant concern for managing the class action. . . . (t)he evidence before this

27 Court demonstrates significant differences between the crews and individuals

28
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1 (within the crews) and no commonality." Id. Thus, the Court held that "due to the

2 conflicting evidence on the very wage and hour violations alleged in the complaint,

3 within and among the various crews, the plaintiffs have not shown commonality"

4 and declined to certify the class. Id., at * 12. 0

5 Here, as in Garcia, Plaintiffs implicitly contend that commonality is

6 established by virtue of Deloitte's L TS-wide practice of classifying Associates and

7 Seniors as non-exempt and attempt to buttress this argument with anecdotal

8 deposition and declaration testimony as to their allegedly non-exempt duties.

9 Deloitte, on the other hand, has produced six declarations from Plaintiffs'

10 supervisors which evidence the performance of complex analytical functions

11 commensurate with that to be expected from exempt professional or administrative

12 employees. The very crux of this dispute - whether and the extent to which

13 members of the proposed class performed exempt duties, and whether this qualifies

14 some or all of them for the professional or administrative exemption, or some

15 combination thereof - is thus the subject of conflicting evidence, all of which is

16 offered Qy members of the proposed class. As a result, in accordance with Garcia,

17 there can be no commonality.7 See 2008 WL 2073979, at *14.

18 Any effort at establishing commonality is also defeated by the absence of

19 any evidence bearing on the duties performed by absentee members of the

20 proposed class. In Perez v. Safety-Kleen Sys., the Northern District of California

21 made clear that, at the certification stage, evidence bearing only upon the injuries

22 or violations suffered by a plaintiff is insufficient for a plaintiff to meet his burden

23 of establishing commonality. See 253 F.R.D. 508, 518 (N.D. Cal. 2008).

24

25

26

27

28

7 Plaintiffs' evidence - if believed - establishes only that they performed non-exempt

duties. Thus, a more appropriate characterization of their claims is that they, for one reason or
another, did not perform the exempt work that Deloitte's evidence demonstrates other Associates
and Seniors performed. This belies a finding of commonality.

11
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1 Specifically, with respect to the plaintiffs' attempt to prove commonality on their

2 meal-break claims, the Court held:

3 (W)hile plaintiffs have presented evidence . . . as to whether they

4 remained "on duty" throughout the workday, they have presented no

5 evidence as to whether other CSRs were similarly required to remain

6 "on duty" throughout the workday.

7 Id. at 518-19.

8 Here, Plaintiffs have presented evidence which, if believed, establishes that

9 they performed primarily non-exempt duties, much as the plaintiffs in Perez

10 presented evidence that they were required to remain on duty. See id. Plaintiffs

11 have not offered any significant evidence ilustrating the duties of any Associates

12 or Seniors apart from themselves, however, much like the plaintiffs in Perez failed

13 to offer any evidence that other employees in the proposed class were required to

14 remain on duty. See id. In fact, Plaintiffs here went a step further and expressly

15 disavowed any knowledge as to the duties and responsibilties of other Associates

16 and Seniors. (Lee Tr. 50:19-51:12, 152:20-153:2, 181:14-16, 185:11-13, 196:12-

17 15, 200:16-19, 207:8-13, 219:7-222:8, 252:10-11; Blaske Tr. 224:17-225:12;

18 Murphy Tr. 77:6-18, 79:9-21,179:21-180:18; Longenecker Tr. 43:2-44:15, 96:14-

19 97:4, 112:1-6, 184:21-185:17,203:19-205:6,209:5-13, 210:17-211:13, 241:12-

20 243:9,276:3-16,288:1-14,289:2-18). Plaintiffs' evidentiary failure in this regard

21 precludes a finding of commonality under Rule 23(a)(2) and precludes certification

22 of any class.8 For each of these reasons, Plaintiffs cannot establish that the classes

23 they purport to represent should be certified pursuant to Rule 23(a).

24

25 8 In the Court's earlier ruling, where the Court found commonality with respect to Plaintiff

26 Mekhitarian's "claims," the Court did not have the benefit of 
the additional evidence that refuted

those "claims." Specifically, while the current Plaintiffs "claim" that all Associates and Seniors

27 perform basic non-exempt functions, just as Plaintiff Mekhitarian did, the current Plaintiffs alsotestified that they have no base of knowledge upon which to premise this assumption.

28
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1

2

3

III. BECAUSE PLAINTIFFS Do NOT SATISFY THE REQUIRMENTS OF
FED. R. CIV. P. 23(B)(3)~ CLASS CERTIFICATION IS INAPPROPRITE

A. Applicable Rule 23(b )(3) Standard

4 Even if Plaintiffs can establish that they satisfy the requirements of Rule

5 23(a), Plaintiffs must stil demonstrate that a class is permissible under Fed. R. Civ.

6 P.23(b)(3). See,~, Brown v. Fed. Express Corp., 249 F.R.D. 580, 583-84 (C.D.

7 Cal. 2008). Rule 23(b )(3) allows class certification only if questions of fact or law

8
common to the class predominate and a class action is superior to other available

9 methods of adjudicating the disputes. FED. R. Civ. P. 23(b)(3); Salazar v. Avis

10 Budget Group, Inc., 251 F.R.D. 529, 531 (S.D. Cal. 2008); Garcia, 2008 WL

11
2073979, at *8. The predominance requirement is "far more demanding" than the

12 commonality prerequisite under Rule 23(a) and a finding of commonality alone is
insufficient to satisfy Rule 23(b)(3). See Amchem Prods. v. Windsor, 521 U.S.

13

14 591,623-24 (1997); Blackwell v. Skywest Airlines 245 F.R.D. 453, 466-67 (S.D.
Cal. 2007); Sepulveda v. Wal-Mart Stores, Inc., 237 F.R.D. 229, 246 (C.D. Cal.

16 2006), aftd in part, rev'd in part on other grounds, 275 Fed. Appx. 672 (9th Cir.

15

17 2008).

18

19

20

Plaintiffs Cannot Establish That Questions of Law or Fact
Common to the Class Predominate

The Court previously found that common questions predominated because

B.

Plaintiff Mekhitarian's evidence indicated that members of the proposed class

uniformly performed non-exempt duties and Deloitte's evidence indicated that
22

members of the proposed class uniformly performed exempt duties. (Order at 5-7).
23

Now, while the new Plaintiffs, like Plaintiff Mekhitarian before them, contend that
24

they performed non-exempt duties as Associates and Seniors, testimony elicited
25

during their depositions and not available to the Court or the parties at the time of
26

the Court's prior ruling highlights the different duties performed among Associates
27

21

28

13
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1 and among Seniors, as well as between Associates and Seniors, attributable to a

2 continuum of development. Accordingly, any blanket judgment as to the exempt

3 status of either class brings the very real possibility that some who are entitled to

4 recovery wil be denied it or some who are not entitled to recovery wil receive it.

5 This concern is at the heart of the Rule 23(b )(3) predominance requirement.

6 1. Facts Relevant to Rule 23(b)(3) Inquiry

7 a. Parties' Evidence Concerning the Duties of Associates

The primary function of Associates at Deloitte is tax analysis and tax return
9 preparation. Deloitte's evidence demonstrates that Associates generally commence

10 employment for Deloitte boasting Bachelor's Degrees in Accounting or Masters

11 Degrees in Accounting or Taxation. (McLeod Decl. ~ 22-23; Fisher Decl. ~ 2;

12 Larkin Decl. ~ 6). Most Associates assist in the preparation of tax returns for

13 sophisticated legal entities and perform tasks such as drafting tax research

14 memoranda, participating in technical discussions, highlighting potential risks and

15

8

tax issues, and applying tax knowledge. (Fisher Decl. ~ 3; Hanna Decl. ~ 5;
16 McLeod Decl. ~ 18-19,26-28; Bonnet Decl. ~ 4; Christie Decl. ~ 4; Roscigno Decl.

17 ~ 3-4; Sandstrom Decl. ~ 5, 7-9; Shen Decl. ~ 4; Spalding DecL. ~ 4).

18 Plaintiffs on the other hand describe their Associate duties as mundane. For
19 instance, both Plaintiff Blaske and Plaintiff Lee estimate that during their

20 respective tenures as Associates, "approximately 90% of (their) activities involved

21 the assembly and data entry of client-provided information on standardized

22 templates" and that they made "extensive use of duplicates of clients' prior year

23 tax templates." (Blaske Decl. ~ 10-11; Lee Decl. ~ 7-8). Plaintiffs Longenecker
24 and Murphy describe their duties similarly, but estimate that this comprised only

25 70 to 80% of their time, and added that they photocopied and scanned documents.

26 (Longenecker Decl. ~ 8-10; Murphy Decl. ~ 6-8).

27

28
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1 b. Parties Evidence Concerning the Duties of Seniors

2 With regard to Seniors, Deloitte' s evidence demonstrates that their duties

3 differ markedly from those of Associates and that their primary function is tax

4 return review, analysis and supervision. (Fisher Decl. ~ 5; Frimerschtein Decl. ~

5 10; Murphy Tr. 107:1-11, 111 :10-18). Specifically, Deloitte's evidence shows that

6 Seniors spend the bulk of their time supervising Associates, answering questions,

7 evaluating their performance, and reviewing and analyzing tax returns.
8 (Longenecker Tr. 153:11-19; Blaske Tr. 191:14-25,209:11-210:24; Múrphy Tr.

999:23-100-19,111:10-18,117:2-6; Lee Tr. 166:1-12; Fisher DecL. ~ 5,7,10; Choi

10 Decl. ~ 6; McLeod Decl. ~ 31-35; Bonnet Decl. ~ 7; Lynch Decl. ~ 11; Keller Decl.

11 ~ 7; Bettencourt Decl. ~ 7, 10; Spalding Decl. ~ 8; Seo Decl. ~ 9-10; Roscigno

12 Decl. ~ 7).

13 The dichotomy between Associates and Seniors is perhaps best evidenced by

14 the competing testimony of Plaintiff Murphy (who was only an Associate) and

15 Plaintiffs Blaske, Longenecker, and Lee (who were briefly Seniors). For instance,

16 while Plaintiff Murphy testified that she never explained the tax basis of fixed

17 assets cost basis roll-forwards as an Associate, (Murphy Tr. 126:8-20), Plaintiff

18 Blaske testified that this is precisely what she did as a Senior, (Blaske Tr. 126:1-

19 17). Similarly, while Plaintiff Murphy testified that she never read a trial balance

20 as an Associate, (Murphy Tr. 93 :2-7), Plaintiff Longenecker testified that she did

21 as a Senior, (Longenecker Tr. 196: 15-23). Continuing, while Plaintiff Murphy

22 testified that as an Associate she did not read 10-K filings of clients, (Murphy Tr.

23 92 :23-93: 1), Plaintiff Lee testified that this is exactly what he did as a Senior, (Lee

24 Tr. 245:22-246:2). In fact, while Plaintiff Murphy denied having ever performed

25 nearly every duty on the "Corporate Tax Return Review Checklist - Seniors"

26 during her tenure as an Associate, (Murphy Tr. ILL: 1 0-18), Plaintiff Lee testified

27

28
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1 that during his time as a Senior, he referred to it on nearly every engagement. (Lee

2 Tr.249:11-251:4).

3 In addition to their substantive duties, Seniors also perform a number of

4 purely administrative tasks such as developing budgets, planning and attending

5 pre-client-engagement meetings, strengthening existing client relationships, and

6 identifying business development opportunities, which most Associates do not

7 perform. (Longenecker Tr. 193:14-194:15,207:3-208:5; Blaske Tr. 122:5-16;

8 Fisher Decl. ~ 5; Choi Decl. ~ 12; Ehrenberg DecL. ~ 7; Bettencourt Decl. ~~ 6, 11;

9 Fineberg Decl. ~ 5; Keller Decl. ~ 7). On many engagements, given their

10 knowledge and experience, Seniors act as de facto managers. (Murphy Tr. 151 :5-

11 11; Choi Decl. ~ 6; Trujilo Decl. ~ 6; Seo Decl. ~~ 12-13; Bettencourt Decl. ~ 7;

12 McLeod Decl. ~ 35; Shen Decl. ~ 8; Vardanyan Decl. ~ 5).

13 Plaintiffs' evidence, to the contrary, purports to show that the duties of a

14 Senior differ only marginally from that of an Associate. Plaintiff Blaske contends

15 that her Senior duties "included the inspection and review of Associates' work for

16 accuracy and completeness," and that she did not have any "discretion over the

final approval of the (Deloitte) work product." (Blaske Decl. ~ 17). Plaintiff Lee

states that he performed Associate duties for his first year as a Senior, and when he

did perform as a Senior, he merely reviewed Associate work for 40% of his time.

(Lee Decl. ~~ 10-13). Plaintiff 
Longenecker describes her duties as a Senior much

as Plaintiffs Blaske and Lee did. (Longenecker Decl. ~~ 12-13).

c. Variation of Duties Within Associate and Senior
Positions and Between Associate and Senior Positions

17

18

19

20

21

22

23

24 The precise duties of any Associate or Senior, including the amount of time

25 spent performing such duties, necessarily vary as circumstances change. Variable

26 factors include prior work experience, educational background and training, (Choi

27 Decl. ~ 5; Bustamante Decl. ~ 4, 7; Keller Decl. ~ 5; Hovesepian Decl. ~ 11), the

28
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1 type of tax return worked on, (Hanna Decl. ~ 5; Frimerschtein Decl. ~ 6; Seo Decl.

2 ~ 4), the nature of consulting and research projects, (Larkin Decl. ~ 5; Spalding

3 Decl. ~ 11; Seo Decl. ~ 4,13; Sandstrom Decl. ~ 5), the needs ofa particular client,

4 (Seo Decl. ~ 13; Ehrenberg Decl. ~ 9), whether the engagement is discrete or

5 prolonged, (Larkin Decl. ~ 9; Choi Decl. ~ 7, 10; Bustamante Decl. ~ 6;

6 Frimerschtein Decl. ~ 10; Fisher ~ 9-10), and an individual's innate skil and talent.

7 (Bustamante Decl. ~ 4; McLeod Decl. ~ 14; Seo Decl. ~ 5, 9; Trujilo Decl. ~ 9;

8 Longenecker Tr.255:12-256:22). Further, an Associate or Senior, based on their

9 experience, may develop a particular competence in one industry and may

10 therefore perform more advanced work when engaged on those matters.

11 (Sandstrom Decl. ~~ 4-9; Bonnet Decl. ~ 8). A particular Associate or Senior's

12 duties wil also vary depending on whether the individual works in Tax

13 Management Advisory Services, Tax Controversy, Tax Accounting Services and

14 Co-Sourcing, Private Client Advisors, or the Japanese Services Group - all of

15 which are subgroups within LTS. (Longenecker Tr. 78:21-80:1, 90:4-22; Blaske

16 Tr. 169:4-12; McLeod Decl. ~ 7).

17 Even with regard to tax return preparation, an admitted focus of the

18 responsibilties of many Associates and Seniors, there is significant variation in the

19 duties performed and levels of responsibility exercised to provide a client with a

20 completed tax product. While an Associate or Senior may generally begin with a

21 client's tax return from a prior year as a starting point to refresh their recollection

22 as to a client's tax history, Associates and Seniors are expected to think, identify

23 issues, and react to changes in the tax laws and regulations in order to prepare a

24 new and compliant tax return. (Choi Decl. ~ 3; Frimerschtein Decl. ~ 4; Larkin

25 Decl. ~ 5; McLeod Decl. ~ 20; Fineberg DecL. ~ 3; Christie Decl. ~ 7-8; Keller

26 Decl. ~ 6; Seo Decl. Decl. ~ 5; Trujilo Decl. ~ 4; Bettencourt Decl. ~ 12).

27

28
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1 Plaintiffs admitted that on some engagements, there was no prior year return and

2 that they had to look elsewhere for a starting point. (Longenecker Tr.84:1-87:14).

3 While Plaintiffs' declarations purport to show a uniformity - and a non-

4 exempt uniformity at that - among the duties performed by Seniors, their

5 deposition testimony instead revealed that even among themselves, they sometimes

6 performed entirely different functions. For instance, while Plaintiffs Lee and

7 Blaske testified that they did not hold engagement team meetings as Seniors, (Lee

8 Tr. 244:14-18; Blaske Tr. 122:2-4), Plaintiff Longenecker testified that she did.

9 (Longenecker 207:3-208:5). Similarly, while Plaintiff Lee testified that on

10 engagements as a Senior, he familiarized himself with the client's 10-K and audit

11 report, (Lee Tr. 245 :22-246:2), Plaintiffs Blaske and Longenecker testified that as

12 Seniors, they did not. (Blaske Tr. 122:17-23; Longenecker Tr.211:17-212:20).

13 Plaintiff Lee also testified that as a Senior he worked with a client's trial balance

14 on corporate engagements, (Lee Tr. 246: 19-25), whereas Plaintiff Blaske testified

15 that as a Senior she did not. (Blaske Tr. 123:4-7). Perhaps the most telling fact

16 ilustrating the vast differences in responsibilities among Seniors - by Plaintiffs'

17 own admissions - is that Plaintiff Blaske testified that she did not even receive the

18 "Corporate Tax Return Review Checklist - Seniors," (Blaske Tr. 119:25-120: 14,

19 128: 14-1 7), while Plaintiff Lee instead testified that he referred to it on almost

20 every corporate engagement, (Lee Tr. 250:23-251:1, 251:21-252:1, 254:18-255:4).

21 These varied experiences also conflict with the declaration testimony of other

22 Deloitte personnel, including Plaintiffs' supervisors. (Choi DecL. ~ 4).

23 d. Evolution of Responsibilties Within Associate and
Senior Positions

24
At both the Associate and Senior level, Deloitte's evidence demonstrates

25
that the responsibilties of Associates and Seniors increase as their tenures

26
increase, as they are exposed to a larger variety of tax-issues and clients, or as their

27

28
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1 natural talent dictates. (Hanna Decl. ~ 5). Associates who may begin working for

2 Deloitte with substantial academic training but minimal practical experience, may

3 perform more rudimentary aspects of tax return preparation. (Seo Decl. ~ 5). At

4 one extreme, for instance, Plaintiff Lee testified that despite his past experience, he

5 began his career at Deloitte "entering numbers into spreadsheets," and

6 "reformatting the spreadsheets." (Lee Tr. 84:20-24). However, other Associates

7 begin "senioring" or reviewing and analyzing returns by their second year or

8 sooner. (Fisher Decl. ~ 4, 13; Choi Decl. ~ 4; Bustamante Decl. ~ 5; Frimerschtein

9 Decl. ~ 8, 11; Larkin Decl. ~ 7; Hanna Decl. ~ 7; McLeod Decl. ~ 29; Bettencourt

10 Decl. ~ 12; Fineberg Decl. ~ 5; Sandstrom Decl. ~ 15; Seo DecL. ~ 7; Shen Decl. ~

11 7). Some Associates with greater skil or competence may also supervise more

12 junior Associates. (Longenecker Tr. 133:11-134:5, 182:7-9, 275:21-276:2;

13 Murphy Tr. 88:7-24; Bustamante Decl. ~ 6; Fineberg Decl. ~ 6; Sandstrom Decl. ~

14 15; Spalding Decl. ~ 8). Indeed, some Associates may begin performing higher

15 level work immediately upon commencement of employment with Deloitte, owing

16 to their experience and skil. (Frimershtein Decl. ~ 5, 7, 11; Keller Decl. ~ 4).

17 While Plaintiffs' declarations make no mention of any evolution of

18 responsibilities, each nonetheless tellingly testified that such a continuum did exist.

19 For instance, with regard to the Senior position, Plaintiffs admit that the more

20 experienced a Senior is, the more their job duties increase in complexity and

21 importance. (Blaske Tr. 195:2-6, 205:20-206:16, 208:2-17; Lee Tr. 96:11-18,

22 99:23-100:2, 157:7-19, 219:3-6, 224:22-225:10, 227:9-14, 244:14-18;

23 Longenecker Tr. 182:7-19, 183:6-19; 229:24-233:23). So too with the Associate

24 position, Plaintiff Murphy acknowledged that tenure correlated with increased

25 proficiency (Murphy Tr. 119:20-120:14), and Plaintiff Lee described that his duties

26 on his "first engagement, and at (his) first client," were significantly less complex

27 than his duties at later periods in his career. (Lee Tr. 91, 92).

28
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1 2. Application of Rule 23(b )(3) Standards to Facts of this Case

2 This case is not amenable to class treatment under Rule 23(b )(3). California

3 courts have had multiple opportunities to address predominance in the context of

4 misclassification claims. In Perr v. U.S. Bank, for instance, a proposed class of

5 personal bankers sought to certify a class seeking unpaid overtime arising out of

6 their alleged misclassification as exempt employees. No. C-00-1799 (PJH), 2001

7 WL 34920473, at * 1 (N.D. CaL. Oct. 16, 2001). The plaintiffs argued that common

8 issues predominated because the class members sought to remedy a common

9 grievance: their misclassification as exempt employees. See id., at *5. The Court

10 denied certification under Rule 23(b )(3), finding that individual circumstances

11 including the types of products sold by the bankers, the management style of their

12 respective superiors, the style of the bankers in offering financial advice, and

13 whether there was more than one banker working at a specific branch impacted the

14 ultimate classification determination as to each individual in the proposed class.

15 See 2001 WL 34920473, at *5.

16 Likewise, Jiminez v. Domino's Pizza, Inc., 238 F.R.D. 241 (C.D. Cal.

17 2006), another misclassification case, is particularly instructive. There, the

18 plaintiffs argued that the predominance requirement with respect to a group of

19 general managers was met because there was a set of finite tasks performed by

20 members of the proposed class and each of them received the same training. See

21 id. at 251-52. The defendant, on the other hand, offered declarations that

22 ilustrated a variance in duties among members of the proposed class attributable to

23 a number of anecdotal factors such as experience of the subordinate employees,

24 business volume, and class members' individual management styles. See id. In

25 denying certification, the Court stated:

26 In sum, this is not the typical case where a class can be certified
27 because the class members' duties are, or can be determined to be,
28
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1 roughly identical, despite the need for individual damage

2 determinations based on the number of hours worked. Here the

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

variabilty goes to whether an individual class member has any claim

at all for misclassification.

Id. at 253 (emphasis added).9

In Marlo v. UPS, Inc., the Central District of California entertained a

decertification petition directed at a group of full-time supervisors that claimed

UPS inappropriately classified them as exempt and denied them overtime. See 251

F.R.D. 476 (C.D. CaL 2008). With regard to the predominance requirement, the

plaintiffs presented individual testimony purporting to show that everyone in the

class performed similar non-exempt duties, while UPS countered with declarations

demonstrating that the majority of the class performed exempt duties. See id. at

483-84. The Marlo Court determined that the predominance requirement was not

satisfied and held that:

Plaintiff has not provided common proof to support a class-wide

judgment as to liabilty. In the absence of common proof, the jury

may have sufficient evidence to make judgments as to particular

individuals, but lacks a basis to extrapolate from those findings to a

class-wide judgment. This is a situation where a class action is

neither efficient nor appropriate as the record is limited to evidence of

individual claims.

19

20

21

22

23

24

25

26

27

28

Id. at 485.

And In Sepulveda, this Court denied a certification petition filed by a

proposed class of assistant managers seeking overtime compensation. See 237

F.R.D.229. This Court noted that while common questions of law, such as which

9 Deloitte does not contend that individual damage determinations preclude certification.

However, the Cour need not "disregard the damages questions altogether in determining
whether common issues predominate." Sepulveda, 237 F.R.D. at 248.

21
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1 duties were exempt and which duties were non-exempt, predominated and were fit

2 for class resolution, common questions of fact did not. See id. at 247. The most

3 important question incapable of common resolution, in this Court's view, was

4 "whether each individual AM actually spent more time working on exempt or non-

S exempt duties," as required by Ramirez v. Yosemite Water Co., 20 CaL. 4th 785

6 (1999). See Sepulveda, 237 F.R.D. at 247. This Court's decision to deny

7 certification primarily rested upon the defendant's "voluminous evidence that there

8 actually was a great deal of variance in AM duties," attributable to a host of

9 individual-specific factors. Id. at 249. Thus, this Court concluded:

10 Even if the Court were to accept Levine's conclusion that there is

11 likely to be little variance among AM duties, this does not mean that

12 none of the AMs were properly exempt. For each AM, Defendant is

13 entitled to raise exempt status as a defense and to present evidence

14 showing that the AM actually did perform primarily exempt tasks.

15 Based on the evidence submitted thus far, such proof wil probably be

16 highly individualized. Indeed, Defendant has already submitted a

17 number of declarations stating. that individual AMs performed

18 primarily exempt work. If these declarations are correct, then these

19 AMs are indeed exempt employees under California law, regardless of

20 any representational evidence to the contrary that Plaintiffs may

21 provide. Thus the question of how much time a given AM spent on

22 exempt or non-exempt duties remains an individual one.

23 Id.

24 Perez, Jiminez, Marlo, and Sepulveda are indistinguishable from this case

25 and compel a determination that the predominance requirement has not been met.

26 Here, just as in each of those cases, the plaintiffs alleged the common issue of

27 misclassification united a proposed class of employees. Here, just as in each of

28
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1 those cases, the parties offered conflicting evidence in the form of deposition

2 testimony and declarations tending to show, on the one hand, that members of the

3 class performed non-exempt duties, and on the other, that members of the class

4 performed exempt duties. See Section III.B.1, supra. Here, just as in each of those

5 cases, the parties evidence left open the possibility that variant duties rendered

6 some employees appropriately exempt and some employees inappropriately

7 exempt. See Sepulveda, 237 F.R.D. at 249 ("Other cases may involve far more

8 standardized work policies, more clearly non-exempt duties, and a smaller number

9 of variable factors, rendering them susceptible to the type of collective proof

10 Plaintiffs offer here."). In each case, the courts found these factors fatal to

11 certification on the grounds of failed predominance because the nature of the

12 inquiry and the character of the proof precluded rendering an appropriate judgment

13 with respect to each member of the class without determining what specific duties

14 that specific class member performed. See,~, Vinole v. Countrywide Home,

15 Inc., 246 F.R.D. 637, 642 (S.D. Cal. 2007) ("(R)egardless of the number of

16 employees initially classified as exempt, the Court stil must undertake an

17 individual inquiry to determine how many (employees) were misclassifed . . . . ").

18 It is inescapable that here too, such a result is not just a concern, it is a certainty.

19 The duties both within and across the Associate and Senior titles reveal that

20 only a multiplicity of proof would be capable of identifying the duties - and

21 classification - of each member of the proposed class. The evidence offered by

22 Plaintiffs reveals that some Associates may be performing commonplace tasks

23 such as stapling and photocopying, (Longenecker Decl. ~ 10; Murphy Decl. ~ 8),

24 while other Associates may be performing sophisticated tax return preparation or

25 even reviewing the work of less skiled Associates. (McLeod Decl. ~ 26; Seo Decl.

26 ~ 5; Fisher Decl. ~ 4, 13; Choi Decl. ~ 4; Bustamante Decl. ~ 5; Frimerschtein

27 Decl. ~ 8, 11; Larkin Decl. ~ 7; Hanna Decl. ~ 7; Longenecker Tr. 133:11-134:5,

28
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1 182:7-9, 275:21-276:2; Murphy Tr. 88:7-24). As for Seniors, the evidence reveals

2 that many perform high- level review and analysis of tax returns and administrative

3 tasks, (Longenecker Tr. 153:11-19, 193:14-194:15, 207:3-208:5; Blaske Tr. 122:5-

4 16,191:14-25,209:11-210:24; Murphy Tr. 99:23-100-19,111:10-18,117:2-6; Lee

5 Tr. 166:1-12; Bonnet DecL. ~ 7; Lynch Decl. ~ 11; Keller DecL. ~ 7; Bettencourt

6 Decl. ~ 9; Spalding Decl. ~ 8; Seo DecL. ~ 10), but at the same time - and as

7 Plaintiffs admit - some, including Plaintiffs themselves, perform the lower-level

8 work traditionally performed by Associates. (Lee Decl. ~ 27; Blaske Decl. ~ 16,

9 32). What functions any given Associate or Senior performed is attributable to an

10 almost endless list of individual-specific factors, as set forth in Section IILB.1.c.,

11 supra. And, perhaps most importantly, the responsibilities of any given Associate

12 or Senior are entirely dependent upon where they fall on the continuum of

13 development. (Hanna Decl. ~ 6; Fisher Decl. ~ 8; Frimerschtein Decl. ~ 5, 9; Seo

14 Decl. ~ 5; Blaske Tr. 195:2-6,205:20-206:16,208:2-17; Lee Tr. 96:11-18,99:23-

15 100:2, 157:7-19,219:3-6,224:22-225:10,227:9-14, 244:14-18; Longenecker Tr.

16 182:7-19, 183:6-19; 229:24-233:23; Murphy Tr. 119:20-120:14); see also

17 Sepulveda, 237 F.R.D. at 248 ("As an AM becomes more experienced, he or she

18 may take on substantially more managerial responsibilty.").

19 The trap of attempting to render a class-wide exemption determination in a

20 case such as this is evident: for example, if the trier of fact were to determine that

21 based on the nature of the representative proof offered by Plaintiffs, Associates and

22 Seniors performed primarily non-exempt duties, then only those Associates and

23 Seniors that performed the mundane tasks generalized by Plaintiffs would be

24 appropriate candidates for recovery of overtime. Alternatively, if the trier of fact

25 were to determine that, based on the nature of the proof offered by Deloitte,

26 Associates and Seniors performed primarily exempt duties, then a number of

27 Associates and Seniors that failed to perform in accordance with Deloitte's

28

24
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1 expectations may be denied recovery. Simply put, such a class-wide determination

2 would deny relief to some who deserve it or award relief to some who do not. See

3 Vinole, 246 F.R.D. at 642. This result makes clear that individual questions, and

4 not common questions, predominate. See Marlo, 251 F.R.D. at 485; Jiminez, 238

5 F.R.D. at 253; Sepulveda, 237 F.R.D. at 249; ~, 2001 WL 34920473, at *5;

6 Vinole, 246 F.R.D. at 642; see also Salazar, 251 F.R.D. at 533 ("Liabilty cannot

7 be established without individual trials for each class member."); Kenny v.

8 Supercuts, Inc., No. C 06-07521 (CRB), 2008 WL 2265194, at *6 (N.D. CaL. June

9 2, 2008) (same); Brown, 249 F.R.D. at 583-84; Blackwell 245 F.R.D. at 466-67.

10 Accordingly, certification pursuant to Rule 23(b )(3) is inappropriate.
CONCLUSION11

12 For each of these reasons, Deloitte respectfully submits that Plaintiffs'
13 Amended Motion for Class Certification should be denied in its entirety.

14

15 Dated:

16

17

18

19

20

21

22

23

24

25

26

27

28

January 19,2009 Respectfully submitted,

SEYF ARTH SHAW LLP

By: Isl Regina Musolino
Regina Musolino
Attorneys for Defendants
DELOITTE TAX LLP and
DELOITTE & TOUCHE LLP
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